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M. Byron Fisher 
Jodi Knobel Feuerhelm 
FABIAN & CLENDENIN, 
A Professional Corporation 
Twelfth Floor 
215 South State Street 
P. 0. Box 510210 
Salt Lake City, Utah 84151 
Telephone: (801) 531-8900 
IN THE SUPREME COURT IN AND FOR 
THE STATE OF UTAH 
SALT LAKE COUNTY, A Body 
Corporate and Politic of the 
State of Utahf 
Plaintiff, 
v. 
THE BOARD OF EDUCATION OF THE 
GRANITE SCHOOL DISTRICT; 
PATRICIA SANDSTROM; J. DALE 
CHRISTENSEN; GARY SWENSEN; LYNN 
DAVIDSON; and JUDITH A. LARSON? 
As Members of the Board of 
Education of the Granite School 
District; and JOHN REED CALL, As 
the Superintendent of the 
Granite School District, 
Defendants. 
SUBMISSION OF MEMORANDUM 
DECISION OF LOWER COURT 
Case No. 880077 
Civil No. C87-01562 
At oral argument on this appeal, the Court requested 
that appellant submit a copy of the lower court's Memorandum 
Decision in this case. A copy of that decision is attached 
hereto. (A copy of the Memorandum Decision is also in the record 
as an attachment to the Docketing Statement previously filed by 
appellant). 
DATED this day of November 1989. 
M./<Byron Fisher 
Joai Knobel Feuerhelm 
FABIAN & CLENDENIN, 
A Professional Corporation 
CERTIFICATE OF SERVICE 
I hereby certify that on this 1 UP day of November 
1989, I caused a true and correct copy of the foregoing 
Submission of Memorandum Decision of Lower Court to be mailed, 
postage prepaid, to: 
Kent S. Lewis 
Deputy County Attorney 
2001 South State Street, Suite S3600 
Salt Lake City, Utah 84190-1200 
lOu 
JKF:111589A 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
SALT LAKE COUNTY, a body corp-
orate and politic of the State 
of Utah, 
Plaintiff, 
VS. 
THE BOARD OF EDUCATION OF THE 
GRANITE SCHOOL DISTRICT, ET AL, 
Defendants. 
The Motions for Summary Judgment filed by plaintiff Salt 
Lake County and defendant Board of Education of Granite School 
District came on for hearing on November 16, 1987 at which time 
the court heard argument of counsel and took the matter under 
advisement. The court has now reviewed the said argument made at 
the hearing and the Memoranda of Points and Authorities filed by 
both parties and the authorities cited therein and rules as 
follows. 
Both parties have moved for summary judgment stating that 
there are no remaining material issues of fact to be tried and 
that each is entitled to summary judgment as a matter of law 
based upon the established facts that are not in issue. 
MEMORANDUM DECISION 
CIVIL NO. C 87-1562 
SALT LAKE COUNTY V. 
BOARD OF EDUCATION PAGE TWO MEMORANDUM DECISION 
Salt Lake County enacted an ordinance for flood control 
storm drainage and water quality. The ordinance provides for thm 
imposition of fees on property owners who develop their property. 
Such a fee has been levied against the school district who 
refuses to pay the same claiming that the fee is, in reality, a 
tax or assessment and that the school district is exempt by 
statute from such taxes. Salt Lake County denies that it is a 
tax but claims it is, in fact, a fee for usage and improvement 
and one to which the school district is not exempt. The issue 
before the court on both Motions for Summary Judgment is the 
determination of whether the fee charged is a tax or a users fee. 
If it is a tax the school district is exempt from the payment of 
the same. If it is a users fee, the school district is not 
exempt from payment of the same. 
The said Flood Control Ordinance of Salt Lake County 
provides the following: 
1. If the owner of property constructs improvement on said 
property, the owner must contain excess runoff or must discharge 
the same into the county approved system. 
2. Owners of such property must construct a drainage 
system of intermediate and major lines or pay to the county a 
drainage fee to be used by the county to construct the same. 
SALT LAKE COUNTY V. 
BOARD OF EDUCATION PAGE THREE MEMORANDUM DECISION 
3. The county is responsible for maintenance of tlw 
intermediate and major lines, and for construction an& 
maintenance of trunk lines, natural tributaries, and final 
destination facilities. 
4. The county is divided into natural drainage basins and 
a master plan is required for each basin. If no master plan 
exists, the developer must develop its own master plan and 
develop a portion of the system necessary to transport water to 
the county system, or such owner may pay a fee based on acreage 
and zoning and contain the said water until the system is 
completed. 
If a master plan exists for the said drainage area, the 
owner who develops his property must pay a fee based on the 
percentage of discharge of runoff to the total capacity of the 
drainage system multiplied by the cost of the system. If the 
said owner builds a part of the system such owner shall be given 
credit. 
5. All such fees paid shall be held in trust for the 
completion of the flood control facilities. None of the same 
will be paid into the general fund. 
Granite School District argues that such fees provided by 
the said ordinance constitute taxes or assessments for which the 
school district would be exempt per Article VIII, Section 2 of 
the Constitution and 53-4-5 Utah Code Annotated as amended. The 
school district relies on State v. Board of Education, Salt Lake 
SALT LAKE COUNTY V. 
BOARD OF EDUCATION PAGE POUR MEMORANDUM DECISION 
City v, McGonacxle. 38 Ut 277, 112 P. (1910) which held that • 
school district could not be assessed a fee for the laying of m 
sewer pipe which constituted an assessment and not a users fee, 
and upon Wev v. Salt Lake Citv. 35 Utah 504, 101 P. 381 (1909) 
which held that a school district could not be assessed for the 
expense of paving a street abutting the school property. It 
argues that the Salt Lake County assessment fee is similar and 
constitutes a tax and cannot be assessed against the school 
district. 
The school district further cited Murray Citv v. Board of 
Education of Murray Schools, 396 P.2d 628 (1964) which defined 
assessment as that which is levied under taxing power and imposed 
on property within a limited area for improvement to enhance all 
property in that area. The case defined service fee as that fee 
charged for benefits conferred on the occupants which cannot be 
attached to the value of the land such as the sale of water. 
The position of Salt Lake County is that the fee charged is 
for services and improvements and is not a tax, therefore the 
school district is not exempt from payment of the same. It is 
argued that the fee is for flood control based on the police 
power, not the taxing power and relies upon Call v. City of West 
Jordan, 606 P.2d 217, Rehearing 614 P.2d 1257. In that C M * 
developers were required to pay a 7% fee in lieu of fees fflHH 
recreation and flood control improvements. Such were held to be 
reasonably designed for the purpose intended for the good of the 
SALT LAKE COUNTY V. 
BOARD OF EDUCATION PAGE FIVE MEMORANDUM DECISION 
community and not a prohibitive tax. The County points out thai 
the fee in question is not charged against all land but charged 
only against the developers for making improvements or 
developments on their land which generate excessive runoff water. 
The County further argues that just because a feef or part 
thereof, is used for capital improvements does not make that fee 
an assessment or tax and cites cases in support thereof. 
In Murray City v. Board of Education of Murray Citv School 
District, 396 P.2d 628 (Utah 1964) the Utah Supreme Court upheld 
as a user fee city assessed sewer charges to a school district 
and held that such charges were valid service charges used for 
the payment of operation and maintenance costs as well as for 
payment of the revenue bonds in regards to the said sewer system. 
The court acknowledged that the revenue bonds were to provide for 
extensions and improvements in the said sewer system and water 
plant, that the service charges and connection fees collected by 
the city were placed in a separate fund and used for payment of 
operation and maintenance costs and for payment of the revenue 
bonds, that the service charge was based upon the number of 
pupils attending school within the district, and that the cost of 
the service was determined by the benefit occupied upon that 
occupant1 s land rather than to increase the value of the land 
itself. The court defined "assessment" within the meaning of 
53-4-12 as that levied under the taxing power and imposed upon 
property within a limited area for an improvement to enhance all 
SALT LAKE COUNTY V. 
BOARD OF EDUCATION PAGE SIX MEMORANDUM DECISION 
property within that area. "Service fee" within the said sectifltir 
was defined to be that cost of a service determined by the 
benefits conferred upon the occupants of the land rather than an 
increase in value to the land itself. 
In the case at bar, the following facts have been 
established: 
1. The fee involved is not charged against all landowners 
in the county, but is levied only against those landowners who 
develop their land resulting in excessive runoff and who option 
to utilize the county storm sewer system. 
2. Such landowners are not required to utilize the county 
storm sewer system but may develop their own system for 
containment of excessive water. 
3. If such landowners option to utilize the county flood 
control system, the fee charged is based upon the percentage of 
discharge of runoff from its property to the total capacity of 
the system multiplied by the cost of the system. 
4. All fees collected are deposited in a special trust 
fund to be used only in regards to the county flood control 
system and are not to go into the general fund. 
5. The county is responsible for all maintenance of the 
county flood control system without further charge to the owner 
unless the said landowner builds additional developments creating 
additional runoffs. 
SALT LAKE COUNTY V. 
BOARD OF EDUCATION PAGE SEVEN MEMORANDUM DECISION 
Based upon the above, this court rules that the fee involved 
is not an assessment or a tax but is a service fee or users fee 
charged for the use of the said system as it benefits the school 
district. Therefore, Granite School District is not exempt from 
this fee. 
Salt Lake County's Motion for Summary Judgment is granted. 
Granite School District's Motion for Summary Judgment is denied* 
The attorney for the plaintiff will prepare the appropriate 
order and judgment. 
Dated this <^7 day of November, 1987. 
15/ LC6r\qynL H. £uss or^ 
LEONARD H. RUSSON, DISTRICT JUDGE 
Copies mailed to counsel. 
